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Chapter 5
Explaining Output - The Formation of the Orange Senqu WaterGovernanceRegime

Introduction

This chapter applies the framework of water regime analysis, presented in Chapter 2, to explain
the driving forces behind the formation of the Orange-Senqu water regime. The aim is to
interrogate the evolution of regime components based on four hypotheses deduced from the
theoretical framework. These hypotheses are used to draw attention to important aspects of
regime formation and to explore the plausibility and compatibility of regional context-, power
asymmetry-, problem structure, and knowledge-based approaches to the study of transboundary
water regimes. The history of water cooperation in the Orange-Senqu basin is rich, offering
multiple reference points with which to examine shifts in the intensity and consequences of inter-
state policy coordination. In applying the framework of regime analysis to the formation of the
Orange-Senqu water regime, this chapter analyzes the extent to which variation in each of these
factors produced changes in the observed outputs of cooperation. Understanding the drivers
behind the formation of these water regime components in the Orange-Senqu basin provides an

important foundation for the subsequent evaluation of their effects (Chapters 6 and 7).

Section 5.1 provides a brief overview of basin characteristics and governance structures
pertaining to the Orange-Senqu River. Section 5.2 outlines the hypotheses guiding the analysis
in this chapter and Sections 5.3 and 5.4 evaluate the drivers behind the formation of regime
components in the Orange-Senqu Basin. For the sake of clarity, the analysis of regime
components is divided into two sections. The early phase begins in 1966 when South Africa first
formally approached Lesotho with the proposal for the joint Lesotho Highlands Water Project
(LHWP) and the later stage ends in 2000 when parties established the Orange-Senqu River Basin
Commission, the most recent international water institution created in the basin. The primary

distinctions between the early and late stages of regime formation are political. Between 1966
1
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and 1989, Lesotho and South Africa were the only two independent states in the Orange-Senqu
Basin as Southwest Africa/Namibia remained under South African control. Significant
transitions after 1990, heesenddf Apdriherdgand Meadetisibni a * s |
to include Botswana as a basin state altered the regional context underpinning the formation of
regime components. Section 5.3 covers the early stageof regime formation, from 1966 to 1989
and Section 5.4 evaluates the later stageof regime formation, from 1990-2000.  Section 5.5
concludes the chapter with a discussion of the explanatory power of the selected hypotheses and

the research implications of the findings presented herein.

5.1 Basin Characteristics and Geernance Structures
5.1.1 Water Resources
Surface Water
Figure 5.1 — Map showing the location and extent of the Orange-Senqu River basin and the major
tributaries.
Table 5.1— Contribution to mean annual runoff by riparian states in the Orange-Senqu basin.
Figure 5.2— Diagram illustrating inter-basin transfers affecting the Orange-Senqu basin
Ground Water
Figure 5.3 — Map showing the approximate location and extent of the transboundary aquifers in the
Orange-Senqu basin
Water Quality
Table 5.2— Changes in water quality indicators over time

5.1.2 Water Use
Table 5.3— Current (2000) and projected (2025) water demand from the Orange-Senqu basin by sector
5.1.3 Changing Circumstances
Table 5.4— Basin population statistics by riparian states
Table 5.5— Gross domestic product (GDP) and annual GDP growth rates by country for the four countries
sharing the Orange-Senqu basin
Figure 5.4— Predicted impacts of climate change on precipitation in the Orange-Senqu Basin

5.1.4 Governance Structures
Table 5.6 Chronological list of the six international water management institutions comprising the Orange-Senqu
Water Regime

Year Parties Agreement Organization Mandate

1978  Lesotho; Memorandum of Understanding  Joint Technical To evaluate the feasibility of
South Africa for the creation of a Joint Committee (JTC) the Lesotho Highlands Water

Technical Committee Project

1986  Lesotho; Treaty on the Lesotho Highlands  Joint Permanent To monitor the planning and

South Africa Water Project Technical execution of the LHWP and
Committee (JPTC)  advise the implementing
authorities
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1987  Southwest Treaty on the Management of Joint Technical To serve as an advisory body
Africa/Namibia; Shared Waters Committee (JTC) to both parties on waters of
South Africa mutual interest
1992 Namibia; Agreement on the Joint Irrigation To operate and maintain the
South Africa Vioolsdrift/Noordoewer Joint Authority (JIA) Irrigation Scheme and Control
Irrigation Scheme abstraction of water from the
Orange River
1992  Namibig; Agreement on the Establishment ~ Permanent Water To serve as a technical advisor
South Africa of a Permanent Water Commission to the parties and monitor and
Commission (PWC) advise the JIA
2000 Botswana; Agreement Between the Orange-Senqu To serve as an advisory body
Lesotho; Government of the Republic of River Commission  to the parties
Namibia; Botswana, the Kingdom of (ORASECOM)
South Africa Lesotho, the Republic of
Namibia and the Republic of
South Africa on the
Establishment of the Orange-
Senqu River Commission
1978 1983 1986 1987 1992 1996 1999 2000
| T | I I |
Wtc 1 19PTC | l I |LHWC |
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Figure 5.5 Schematic timeline showing the emergence of water management institutions for the Orange-Senqu

Basin.!

5.2 Drivers of Water Regime Formation
Applying the framework developed in Chapter 2, four hypotheses are employed to help

illuminate the drivers behind the formation of regime components in the Orange-Senqu Basin.

Each of these hypotheses helps isolate a set of factors that are expected to play a crucial role in

influencing the mobilization of cooperation: i) regional context; ii) power asymmetries; iii)

! Adapted from Turton, A. (2003), 'The political aspects of institutional developments in the water sector: South
Africa and its international river basins', Unpublished PhD Dissertation. (Pretoria: University of Pretoria).
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problem structure; and iv) knowledge. While the theoretical underpinnings of these approaches
were discussed in more detail in Chapter 2, a brief explanation is provided here to contextualize
the hypotheses guiding the analysis in this chapter.

Regbnal Context

The overall political relationship between riparian states is important for understanding
interactions over water resources.” Wider regional or bilateral conflicts can strain the relationship
between states and affect the interaction over shared waters.®> In contrast, a high level of
economic and political integration in the region contributes to increased confidence and
communication between parties and can also augment the ability to overcome competing
interests.*

H1. High levels of regionahtegration between states facilitate the formation of water regimes.

Power Asymmetry

The literature on transboundary water governance contains multiple variations on the theory of

hegemonic stability, or the idea that international water regimes tend to come about through the

determined actions of powerful states that impose institutional solutions.> Turton (2003) argues

t hat South Africa‘'s rel ati v eervebasmiprmaple driver i n s 01
behind the formation of water agreements in the region® while Spector (2000) suggests that

i nequal ity between riparian '&fawia(1988)sconsndswhat t he —

water regime formation is most likely in the presence of a downstream hegemon with an interest

ZLindeman, S. (2006) _Success an dnalfrigeibasio magageinent—i hé ecaséei of ,Isout hern
M. Janicke and K. Jacob (Eds.) Environmental Gvernance in Global Perspectivilew Approaches to Ecological
Modernization(Berlin: Freie Universitat Berlin), pp. 411-435
® Turton (2003)
‘Durth1999i n Li ndeman, S. (2008) _ Un-dageseach mametvorkmgth lassans er r egi m
f r o m E Global Ervironmental Politic8(4), pp. 117-140.
® Keohane (1980), p.133; Waterbury (2002), p. 18
® According to Turton (2003), p. 302, water r e gi me s i n origiatadtasa essulhof nAtional isecudty —
threats to the hegemonic riparian. This means that the water regimes are in fact a form of security regime with the
preference structure having been defined by South Africaasthehe ge moni ¢ st ate. |
'Spector, B. (2000). _Motivating wat er"® |ldiérmatiommacy: fi ndi
Negotiations(2), pp. 223-236.
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in securing its water supply and the power resources to compensate for its geographic position.®
Additionally, contributions from the emerging body of work ont h e o r hydre-h eode mony
posit that power asymmetry within transboundary basins is a critical driver of both conflict and
cooperation between riparian states.” While each of these power-based approaches contain
important distinctions (discussed in Chapter 2), the basic underlying assumption is that the
probability that a particular solution will be adopted is a function of the extent to which it is
perceived to serve the interests of powerful actors. Thus, if the dominant power in the basin will

benefit from regional cooperation in water utilization, it will take the lead in creating, tailoring

and maintaining a regime.

H2. The formation of an international water regime is most likely when it serves the interest of

the basin hegemon.

Problem Structure

Some scholars argue that the formation of international regimes depends on the underlying
problem structure confronting riparian states.’® What this means is that some problems or
problem attributes make it more difficult for parties to reach collaborative agreements. Key
attributes contributing to problem structure include i) commitment requirements, ii) interest
asymmetry, and iii) uncertainty. First, the term commitment requirement refers to the natural,
political and financial resources required from riparian states to address a given problem. Where
the level of commitmentrequired of riparian states is low (e.g. the exchange of data and
information) regime formation will be easier than in situations where the level of resources
required from riparians is high (e.g. constructing infrastructure for the transfer of water
resources). Second, where states have similar interestsin a joint solution (e.g. preventing
flooding along a common border) they are more likely to reach a cooperative agreement.

& Lowi, M. (1993) Water and Power The Politics of a Scarce Resource in the Jordan River B&&mbridge:
Cambridge University Press), p.10.
°Zeitoun, M. and Wa&aremgemony.. A20G§0&amewky kr d or anal ysis of
Water Policy 8, pp. 435-460; Zeitoun, M. and Mirumachi, N. (2008) _Trawmsbouwuhdary wate
International Environmental Agreementspp.297-316.
10 See Hasenclever, A., Mayer, P., and Rittberger, V. (1997) Theories of International Regimé&ambridge:
Cambridge University Press) for an overview of situational-structural approaches and Miles, E., Underdal, A.,
Andresen, S., Wettstad, J., Skaerseth, J., and Carlin, E. (2002) Environmental Regime Effectiveness: Confronting
Theory with Evidenc@_ondon: MIT Press) for the application to global-scale environmental treaties.
5)
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However, where parties have asymmetrical or competing interests (e.g. increasing water
allocation to a riparian downstream) convergence around a common agreement will be more
difficult.™ Third, states faced with high levels of normative and informational uncertaingye
less likely to reach cooperative agreements.*? In situations of normative uncertainty, where
parties hold a plurality of views regarding a problem and its solution, it is difficult to get
consensus on a joint agreement.’* This difficulty can be compounded by informational
uncertainty, or a general lack of knowledge about the particular problem.* Finally, while
asymmetric interests, uncertainty and high commitment requirements can diminish the likelihood
of regime formation, they do not pose absolute barriers to riparian cooperation. Through
bargaining processes, states can devise incentives and institutional strategies to overcome
asymmetrical interests and uncertainty.*
H3. Themore difficultthe problem, thdesslikely it is that parties will reach a cooperative
agreement.

H3.1 The larger the commitmentequired from riparian states, the less likely that parties

will achieve a cooperative solution.

H3.2 The greater the asymmetry in riparian interests the more complex the problem and

the less likely that parties will achieve a cooperative solution.

H3.3 The higher the levels of normative and informational uncertainty the more complex

the problem and the less likely that parties will achieve a cooperative solution.

H3.4 Difficult problem structures can be overcome through bargainingand the provision

of strong incentivedfor cooperative behaviour.

! Marty, F. (2001), The Management of International Rivér®roblems, Politics and Institutior(§rankfurt: Peter

Lang); Dombrowsky, 1. (2007) Conflict, Cooperation and Institutions in International Water Management: An

Economic AnalysiéCheltenham, UK: Edward Elgar).

12 Miles et al (2002)

3 Newig, J., Pahl-Wostl, C.,and Sigel, K, ( 2005) _The role of public participat

i mpl ementation of t heEuwmand&nvirohmedti(ce ppo383iB843.di recti ve' ,
Y Brugnach, M., Dewulf, A, PahlWo st | , C. and Taillieu, T. (2008) _Towar
About knowing too | ittle, knowi nHBcolagpand SbcietyB(@,r ent |l vy, and

Available online at: http://www.ecologyandsociety.org/vol13/iss2/art30.

15 Within the broader body of regime literature Oran Young pioneered challenges to the idea of fixed and exogenous
positions and interests and advancYoumng,moQ.el( 10¥89)i nsTthe
of r egi melntérratiomabCrgarozatiom3(3), pp. 349-376 and Young, O. and Osherenko, G. (1993) Polar

Politics: Creating International Environment&egimes For contributions in the context of transboundary water

governance see Haftendorn, H. (2000) atWaad ral ThidWofldQuasdral(1), pp. 51-68;

Marty (2001).



DRAFT —Comments welcomebutpl ease do not <cite without author ‘s

Knowledge

Knowledge-based explanations stress the importance of ideas and expert networks in the

formation of water regimes. Cognitive approaches to regime theory argue that ideas play an

important role beyond their contribution to riparian interest and relative power. Through
epistemic communities, or —mnetworks of profes
i n a part i c wthteactors dao fachitaterdgimerfamation by decreasing uncertainty

and influencing the strategies and decisions of policy makers.'® In addition to the contributions

of expert networks within international river basins, water regime formation may be influenced

by policy diffusion, or the —process of | earn
practices in one setting affects policy choices in another.lI*” Where relevant and transferable

models are available, riparians will find it easier to agree on cooperative arrangements.®

H4.1 Water regime formation is more likely in the presence of an epistemimgnity

H4.2 Water regime formation is facilitated by policy diffusion

Having established the theoretical foundation for the evaluation conducted in this chapter, we
turn now to the empirical analysis of the formation of water regime components comprising the

Orange-Senqu Water Regime.

5.3 Early Stage of Regime Formation19661989)
This section evaluates the driving forces behind the formation of the first three international

water management institutions created in the Orange-Senqu: 1) The Joint Technical Committee,
established in 1978 between Lesotho and South Africa to advise parties on the feasibility and
design of the Lesotho Highlands Water Project (LHWP); 2) The Joint Permanent Technical
Committee (JPTC), established in 1986 between Lesotho and South Africa to oversee the

construction and maintenance of the LHWP; and 3) The Joint Technical Committee, established

®Haas,P.(1992) _Epistemic communiti es a rndernational ©rganaatians(h)a | pol i c
p.2
7 Jorgens, H. (2003) _ Go v e r n a n c-émplementir gldbdl norsns ttwoagh cross-national imitation and

| earning’ (Berlin: FFU), p. 6
'8 Lindemann (2008), p. 123
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in 1987 between South Africa and Southwest Africa/Namibia to advise parties on the

management of shared water resources.

In doing so, this section demonstrates a strong degree of congruity between the expectations
generated by the theory and the observations gleaned from the early stage of regime formation
with some important qualifying insights. As the following analysis will show:

e Much of the experience in the early stage resonates strongly with the regional context
hypothesis that strong political relationships enable the establishment of agreements
while wider tensions can stall the process of cooperation. Yet, political divisions in the
basin also played an important role in motivating South Africa to pursue water
agreements with neighbouring states.

¢ In line with the powerasymmetnhypothesis, Sout h Afri ca‘s domi nanc ¢
its dual demand for water and national security during the apartheid era played a
significant role in the formation of early regime components. However, Lesotho also
exerted bargaining power to block agreement proposals and shape the content of the
treaty establishing the LHWP.

e Lower commitment requirements and interest asymmetry underpinning the problem
structure faced by riparians for the formation of the Joint Technical Committees
contributed to an easier convergence between parties than that experienced in the
formation of the rules and authorities to manage the LHWP where interest asymmetry,
uncertainty and commitment requirements were all high. Creative cost incentives and the
incorporation of flexibility, review and arbitration mechanisms helped parties overcome
high interest asymmetry and uncertainty.

e Experience in the early stage of regime formation provides little evidence of an
independent epistemic community as identified in the knowledgehypothesis. However,
consultants contracted by the riparian parties to conduct feasibility studies comprised a
quasi-internal expert network in the basin and, together with external experts from the
World Bank, influenced decision-makers through information collection and strategy

design.
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5.3.1 Regional Context (19661989)

The emergence of international agreements and water management organizations in the Orange-
Senqu basin has taken place within the context of substantial regional transformations—from
colonial rule to independence, apartheid to democracy and regional tensions to integration
(Figure 5.6). According to regime theory, high levels of regional integration between states are
expected to facilitate the formation of water regimes (H1). Experience from the early state of
regime formation provides mixed empirical evidence to support this claim. Three regime
components emerged in this stage against a backdrop of intensifying regional disputes and
oscillating bilateral relationships. Much of the experience in the basin resonates strongly with the
expectation that strong political and economic relationships enable the formation of regimes
while wider tensions hinder the process of water cooperation. Yet, somewhat contrary to this
trend, pol i ti cal di visions in the region also con
water agreements with neighbouring states. This section provides a brief overview of the
regional context in the basin before showing how different levels of regional integration

influenced the formation of regime components in the early stage.

SouthAfrica
JoinsSADC
Botswana and — 1994
Republic of Lesotho both gain _Namlblagams
SouthAfrica independence 1966 independence
proclaimed 1960 ) I gfo_ufh SADCC 1930
fca established
SloauL::mg;a South Soweto launches | | by frontiine Democracy
Apartheid Commission African Uprising Total states 1881 beginsin
hegins of Inqui Customs 1976 MNational South Africa
1948 intohﬁratgr Union Strateqy 1994
renegotiated 1977
Matters 1869
1966
LA r l LA i 1 v Ly P 1
! 1970 !IQBIJ |1990 ’ 2000
1950 1960 T
South Africa proposes Treaty on the | -
jointwater projectto L Y th : Orange-Senqu River
Lesoth -£s0ino SouthAfrica Commission
elngoaau Highlands and Namibia 2000
Wat?rgFa'%owct establish the
BT PTE— Joint rrigation
) JointTechnical Al_hhorlfrand
Oxbow Scheme published, Committee between he Permanent Revised SADC
detailing potential for a joint Lesotho and South Aftica Water Protocol on Shared
water project in the 1978 Commission Watercourses
Lesotho Highlands 1992 2000
1955
SADC
Protocol on
Shared
Joint Technical Commitiee Walerc;urses
between Southwest 1095
Africa/Mamiba and South L
Africa
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Figure 5.6 Schematic timeline for the period 1950 to 2000 showing the historical context of the water management
institutions comprising the Orange-Senqu water regime.

Dynamic interstate relationships and gradually intensifying regional disputes characterized the
early stage of regime formation. As the timeline in Figure 5.6 shows, South Africa proposed the
first international water project in the basin in 1966, shortly after Lesotho gained independence
from Great Britain. But the origins of the project date back further to a study conducted in the
1950s to design a series of high altitude dams to generate power for Lesotho and augment water
supplies in South Africa.’® Thest udy was presented to So
Affairs and Forestry but shelved for the next several years during which South Africa pursued its
—h y d rnai usl sP{ donmestically, when they embarked on large scale dam projects and water
transfers within South Africa to supply water to growing population centres, and mining and

agricultural endeavours.*

Inthemid-1 96 0 s t he g o v ficatunahed & CoronfissioB af Indquiny inth Water

Matters to address growing concerns that water demands to meet population and industrial

growth within the country would soon outstrip water supply. The Commission* s r epor t ,

the need for South Africa to engage with neighbouring states and establish cooperative
agreements to secure access to water from transboundary rivers.?? Thus, with a renewed interest
in the Lesotho Highlands Water Project South Africa proposed the joint scheme to its newly
independent upstream neighbour. At the time, the political relationship between the two
governments was strong. Lesotho‘s Pri me

Party (BNP) came to power on a campaign for a stable Lesotho based on close cooperation with

¥ Lesotho Highlands Development Authority (LHDA) (2000) Brief history of the Lesotho Highlands Water Project
(Maseru: LHDA).
“ Define _ yudraulic mission'; see Reissner, M. (1993); Swgyndow, E. (1995); Allan, J.A. (2000)
21 See Department of Water Affairs and Forestry (DWAF) (1962) Orange River Development Project See ORDP,
(Pretoria: Government of South Africa) for detailed plans and the World Commission on Dams (2000) _ Pi | o't
for analysis of planning and implementation of different portions of the project.
22 Commission of Enquiry (1970), Report of the Commission of Enquiry into Water Matters in South AfReport
RP 34/1979. (Pretoria: Government Printer)

10

S
ut h Af

st
Mi ni s
Study'



DRAFT —Comments welcomebutpl ease do not <cite without author

South Africa, and the BNP received considerable financial and organizational support from the

South African government in the process.?

In addition to strong political ties, the countries were also tightly integrated geographically and
economically, with Lesotho, as an enclave state, heavily dependent on South Africa for trade and
employment.** At the time of independence, Lesotho conducted over 90 percent of its trade with
South Africa.?®> At the same time, households in Lesotho also relied heavily on income from

wage labourersi n Sout h Afri ca. I n the | ate 1960°

Africa contributed to almost half of the total incomes of rural Lesotho households and by the

1980smigrant ear ni ngs account e dtotdl gross natiomal product.f°

Despite the high level of economic interdependence, the strong political relationship between the
two states did not remain static. As South Africa intensified its apartheid policies and
development benefits failed to materialize in Lesotho, the Jonathan government became
increasingly critical of its neighbour.”” Following the Soweto Uprising in South Africa in
1976,% the Jonathan government publically condemned apartheid and adopted a formal policy of
support for South African liberation movements, granting political asylum to South African

refugees including members of the African National Congress.?

Downstream in the basin, Southwest Africa/Namibia remained under South African control.

This political relationship dated back to 1915 when South African troops, acting under British

ZDavies,R.and O IM¢L885) Total Strategy in Southern Africa: and Analysis of South African Regional
Policy since 1978', Journal of Southern African Studies
4 Lee, M. (2003), The Political Economy of Regionalism in Southern Af(iape Town: UCT Press)

% Lundhal, M. McCarthy, C, and Petersson, L (2003)| n t he shadow of South Africa:

(London: Ashgate), p. 70
% Ibid, p71
%" Ferguson, J. (1990) The Antipolitics Machine development, depoliticization ammireaucraic power
(Cambridge: Cambridge University Press).
% The Soweto Uprising or Riots were a series of clashes organized by black youth in South Africa in protest of the
National Party and its apartheid policies. For more on the influence of the Soweto Uprising on Sout h
international relations see Bonner, P and Segal, L (1998) Soweto: A HistorylLondon: Maskew, Miller, Longman)
 New African Yearbook (1988), 175
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orders, occupied the German colony of Southwest Africa.*® The territory remained under South
African military rule until the signing of the Treaty of Versailles in 1919 when the League of
Nations ordered South Africa to administer the treaty on behalf of Britain. Throughout the
1 9 7,Bo6uth Africa came under a variety of internal and external pressures to transfer power
back to Namibia.** Yet, while South Africa made gestures and rhetorical concessions towards
Namibian independence, Pretoria continued to construct and control governments within the
territory while deflecting internal and external pressure for the transition of power.** Thus, until
Namibia gained full independence in 1990, South Africa controlled much of the political agenda

in this downstream territory, including foreign policy and natural resource management.*

Closely intertwined with the dynamic interstate relationships, the early stage of regime formation

was marked by gradually intensifying regional tensions. By t he | ate 1970°

government perceived itself to be subject

and neighbouring states opposed to apartheid policies.** South Africa reacted to this perceived

onsl aught mwattiho naa | —t sott radutileegaywide adtag of itagics & dieferid o

apartheid, support the interests of white minority rule throughout South Africa and create a
buffer zone to protect South Africa from liberation movements in the region.*® These aims were
embodied in attempts to promote regional integration through a Constellation of Southern
African States (CONSAS).* Using a myriad of tactics, from friendly relationships to technical
and economic assistance to military force, South Africa sought to instil a more favourable

* Green et al (1981)

1 O'Meara, D. (1996) Forty Lost Years: The Apartheid State and thetRslof the National Party, 1948994
(Johannesburg: Raven)

% Sidaway, J. and Simon, D. (1993) Geopolitical transition and state formation: the changing political geographies
of Angola, Mozambique and Namibia. Journal of Southern Africah9 1, pp. 6-28; Jaster, R. (1985) South Africa in
Namibia: The Botha Stratedizanham: University Press of America)

% Dreyer (1993) Namibia and Southern Afric&®egional dynamics of decolonization 19(% (London: Kegan Paul
International)

% Beinart, W. (2001) Twentieth @ntury South AfricgOxford: Oxford University Press); Geldenhuys, D. (1984)
The Diplomacy of Isolation, South African Foreign Policy Makiiaannesburg: South African Institute for
International Affairs)

* South African Department of Defence (1977), p.5

®¥Geldenhuys, D. (1986) _South Africa: A stabilizing

Woodward (Ed.) Prospects for Stability in Southern Afri(Rretoria: Africa Institute), pp. 59-75; Gibb, R (2007)
_Regional i n-dpa& d hati ido 15 oTidsdhpftakdotr Econamische en Sociale Geogradét), pp.
421-435.
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acceptance of apartheid policy among neighbouring states.” Yet Lesotho, among other frontline

states;* count ered South Af mliintegration with &a paealialpeffost, that r e g i
Southern African Development Cooperation Community (SADCC), aimed at decreasing

economic dependence on South Africa and creating a bulwark against apartheid in the region.*
These competing efforts at regional integration were further reinforced by Cold War politics,
with each side receiving financial and military support from the USA, USSR or China.** It is
within this context of escalating regional tensions and fluctuating bilateral relationships that the

early components of the Orange-Senqu water regime emerged.

Influence of Regional Context on Regime Formation

Empirical evidence from the basin suggests that levels of regional integration affected the
formation of regime components in two key ways: 1) political divisions in the region motivated
South Africa to pursue water agreements with Lesotho and Southwest Africa/Namibia; 2) strong
political relationships facilitated the formation of regime components while wider political

tensions derailed cooperation processes.

First, the pol i t i cal divisions in the region contr.i
water agreements with neighbouring states. Within the context of the —t ot a | natli onal
South African foreign policy became captive to the State Security Council and every aspect of

foreign relations, including cooperation over water resources, became entangled with issues of

national security.** Within this context, South Africa used water agreementsasp art of a —c &

%7 Geldenhuys, D. and Venter, T.(1979)_ Regi onall cooperation in southern Afri
International Affairs BulletirB(3), pp. 36-72
*® Theter m —ine statestl is used to refer to states in southern Africa opposed to white rule and apartheid
policies. The primary frontline states include Angola, Botswana, Lesotho, Mozambique, Swaziland, Tanzania,
Zambia and Zimbabwe.
¥SADCC (19 &0 Africa TBveardstE¢onomic Liberation: A Declaration by the Governments of the
I ndependent States of Southern Africa‘ M@&edenhuysn Lusaka
1984), p. 41.
V1urt on, A. ( 2p0lifics of Coepdrdtian : HysSdbrud h Afri ca During the Col d
ENV-P-R 2005-008.
* Turton, A. and Funke, N. (2008) _Hlye@g®mony in the cont e Water®dlicyt he Orange
10(S2) pp. 51-69
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and st i ck lenhading siate sequnity arfid @asitioning itself as a regional hegemon.*

South Africa offered the —car r ocgtibouringnatiomi nt wa
contingent upon their refusal to provide a safe haven for liberation fighters.** The second part of

the strategy, —the stick, Il came in the form o
liberation fighters were detected.**

Within the Orange-Senqu basin, po | i t i c al di visions in the regi

motivation to pursue agreements with both Lesotho and Southwest Africa/Namibia. Upstream,
the Lesotho Highlands Water Project became one of the tools South Africa leveraged to coerce
compliance with its wider security requests.”> Shortly after South Africa launched the —t ot a |
nati onal itisitiatedahe omnationllof a Joint Technical Committee to conduct a full
feasibility study for the LHWP (Table 5.7) As L.T. Molapo, a current Commissioner to the
Lesotho Highlands Water Commission and a principal negotiator for Lesotho throughout the
1980s, e x pl ai ned —asubtle transtonmbtidn take @lece in these meetings, officials
from Foreign Affairs began to join the technical staff at these meetings...a natla very high level,
beyond the committee, the original feasibility questions like _can we build it? ‘became

intertwined with questions about sfgning the

Table 5.7 Timeline showing selected events related to Lesotho-South African relations and the development of the
Lesotho Highlands Water Project

Water Events Year Other Events
Oxbow Scheme investigated and designed 1955
1960 Republic of South Africa proclaimed
Severe drought hits region 1965
South Africa launches Commission of Inquiry 1966 Lesotho gains independence with Leabua

%2 Other regional examples include the secret non-aggression pact signed between South Africa and Swaziland in
1982 led to the establishment of the Tripartite Permanent Technical Committee for water resources development in
the Incomati and Maputo river basin. The 1984 Nkomati Peace Accord between Mozambique and South Africa also
paved the way for a revival of the joint Cahora Bassa dam project. See Barber, J. and Barrat, J. (1990) South
Africads Foreign Policy: Th-2988CanmbndgehCantbridge UBversity Press. and Sec |
“ See Gutteridge, W.( 1995) —South Africa‘s Nati on&kc8riaydgyn Gmpl
W. (Ed) South Africa: From Apartheid to National Unity, 198994 (Brookfield: Dartmouth Publishing), pp. 147-
182. Of the twenty-three water agreements South Africa signed in the last two and a half decades, fourteen of these
emerged during the apartheid era (Kistin et al., 2008).
* Turton and Funke (2008)
* 1bid
“® Interview Mr. Letafuoa Molapo, Lesotho Highlands Water Commission, Member of the Lesotho delegation to the
Commission (1978-present), 12 April 2007, Maseru, Lesotho.
14
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into Water Matters Jonathan of the Basotho National Party (BNP)
South Africa proposes the Oxbow project as a as prime minister
bi-national venture
Preliminary feasibil i 1967
Complex-Consol i dated Prog
Jonat han decl ares an a
continue with the project
South Africa continues to investigate highlands 1970 State of Emergency declared in Lesotho
potential using aerial photography and borehole (Jonathan nullifies elections and maintains
samples power)
Opposition party goes into exile and forms the
LLA
Negotiations stall due to dispute over royalties 1972
1976  Soweto uprising takes place in South Africa
Lesotho becomes openly critical of South
Africa, refuses to recognize the Transkei
South Africa imposes border slowdowns
1977  South Africa issues Defence White Paper
outlining the —Tot al
attempts to establish the Constellation of
Southern African States (CONSAS)
Joint Technical Committee established to assess 1978
the feasibility of the Lesotho Highlands Water
Project (LHWP)
1980 Peka bridge meeting to discuss an end to
violence
Lesotho refuses to hand over ANC members
1981 SADCC established (with Lesotho as a
founding member) as a counter to CONSAS
1982  South African Defence Forces (SADF) raid
Maseru, killing 42
1983  South Africa imposes partial blockade
Joint feasibility study for the LHWP begins Lesotho expels ANC members
South African technical team withdraws from 1984
project study and negotiations
South Africa investigates the Orange-Vaal 1985 SADF launches second raid on Maseru, killing
Transfer Scheme as a domestic alternative to the 9
LHWP
(Oct) Treaty for the Lesotho Highlands Water 1986 (Jan) South Africa imposes border slowdown
Project signed, further planning begins (Jan) Jonathan Government overthrown in a
coupd ' ét at
(Mar) Security Pact established, Lesotho
deports ANC members to Mozambique
Downstream, South Africa's effort to establ i s

Africa/Namibia was also influenced by political concerns. Unlike the situation upstream,
Southwest Africa/Namibia was already subject to South African control. Thus, while South

Africa also sought to quell activity from liberation movements within the territory it did not have
15
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to coerce compliance with a security pact in the way it did with Swaziland, Mozambique and
Lesotho.” But South Africa‘s efforts to mainmd
by increasing pressure to transfer power to Namibia.*® One potential explanation is that the
agreement (which implicitly recognized the transitional government of Southwest
Africa/Namibia as an entity separate from South Africa) was a rhetorical concession to Namibian
independence while South Africa maintained control. Additionally, as Sidaway and Simon point
out, toward the end of the 1980s South African authorities recognized that Namibian

independence was becoming increasingly inevitable.*® With that in mind, the agreement can be

ain a

interpretedas Sout h Africa‘'s ef f o-mahagementinghslowartbdsin. s h pr e

The second key impact of regional integration was that strong political relationships between
states facilitated the formation of regime components while wider political tensions derailed
cooperation processes. Examples from both the lower and upper basin highlight this
phenomenon. Downstream, Sout h Africa‘s occupation of

levels of political integration that ultimately facilitated the formation of the 1987 Joint Technical

Commi ssi on. Pr et or thaforagn policy and nataral reseuraenagemda |

within  Southwest Africa/Namibia provided substantial leverage for establishing joint

agreements.*

Upstream, strong political and economic ties between Lesotho and South Africa contributed to
early convergence around the construction of the Lesotho Highlands Water Project, while shifts
in the political relationship repeatedly stalled research and negotiation processes (Table 5.7). As
Table 5.7 shows, in 1967 Lesotho and South Africareac hed an agr e elmenmoyte
ahead with the investigation and development of the LHWP.>* From there the parties engaged in

pre-feasibility studies throughout the early 1970s to assess the engineering challenges of

*"Hanlon, J (1986) Beggar Your Neighbour@loomington, IN: Indiana University Press)
*® Sidaway and Simon (1993)
49 H
Ibid
50 Dreyer, R. (1993)
> van Robbroeck, T. (1986), The Lesotho Higlands Water Project: An Authoritative Overviévetoria:
Department of Water Affairs)
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constructing the joint scheme.>® Yet, as the political alliance weakened, the investigation and

negotiation process were adversely affected. In 1976, shortly after the Jonathan government

publicly denounmrpmedeSdupbl Aty cahe parties sus

deteriorating political situation in the region.lI®® Two years later, amidst continued political
tensions, the parties established the Joint Technical Committee (JTC). The first item on the
agendawas f or each party to hire a consul
feasibility study.

Overall, conflict and cooperation between the two parties continued to fluctuate throughout the
early 1980s and t he f &taasdistarts depenting onsintennadl disgutes
and the wi dndecember168a, Sasith African forces launched a raid on Maseru and
utilized border slowdowns to put economic pressure on Lesotho.> Lesotho responded to the
pressure by expelling a number of ANC members.®® The feasibility study was reinstated soon

after. Yet , despite Lesotho' s parti al capit
government refused to sign a security agreement.>” In 1983 Lesotho threatened to suspend
cooperation on the water project warning that if South African military involvement continued,
Lesotho would suspend the delivery of water downstream®®. South Africa responded with a
threat of its own. Any future stoppage of water delivery, they warned, could result in military
invasion.”® This dispute temporarily stalled the feasibility study underway, but planning resumed

in August 1983 and continued through 1986.%°

52 LHDA (2000)

%% \/an Robbroeck (1986); Interview Mr. Molapo (2007)

** Interview Mr. Ugo Hiddema, Trans-Caledon Tunnel Authority, Legal Counsel, 27 July 2007, Midrand, South
Africa.

»Sullivan, J. (1989) _Southern AfnKéller,&.J. anthPic&bLoAf (Eds.)c
South Africa in Southern Africa: Domestic Change and International Cor{ictilder, CO: Lynne Rienner
Publishers), p. 208

% Barber and Barrat (1990)

* Lundhal and Petersson (1993)

% Die Vaderland, 16 March1983. Li gl oop, of §besothwwat er vir jull e

¥ The DailyNews, 16 March 1983. Gates of discord threaten
% | HDA (2000)
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On January 20, 1986, Major General Justin Lekhanya overthrew Leabua Jonathan in a military
c o u p at.®d In Blarch, Lekhanya signed a security pact with South Africa and deported ANC
members to Mozambique.®® In October the parties signed the treaty establishing the LHWP. The
shift in political leadership within Lesotho strengthened the political relationship between the
riparian states and ultimately enabled the formation of an important component of the Orange-

Senqu water regime.

In sum, the consideration of regional context provides important insight into the formation of

regime components during this early stage. Much of the experience in the basin resonated with

the hypothesis that strong political relationships between governments facilitate the formation of

regime components while political tensions disrupt the cooperative process. However, regional
divisionsalso cont ri buted to South Africa‘s moti vat.i
Consideration of the regional context draws attention to the fact that water governance per se

was not always the prime motivation for establishing water agreements. In the upper basin,

South Africa sought to use the Lesotho Highlands Water Project as a means for coercing
Lesotho‘s compl i ance ANOwhile in thd lower §asimthe wabteetreasy of t h
with Southwest Africa/Namibia served in part as a gesture to Namibian independence and a tool

to quell international pressure. Furthermore, the formation of the 1978 Joint Technical

Committee amidst the deteriorating political relationship between Lesotho and South Africa

highlights the coexistence of conflict and cooperation between riparian states.

5.3.2 Power Asymmetry (19661989)
Like many transboundary basins, the Orange-Senqu is marked by significant power asymmetry
between riparian states.®®  According to power-based predictions, the formation of an

81 |aurence (1986)

%2 Tuyrton et al (2004)

8 A more in-depth analysis of power asymmetries in the basin is provided in Annex 2. Drawing the framework

established in Chapter 2, this analysis concentrates on three broad forms of power relevant to transboundary water

governance: i) structural, ii) bargaining and iii) ideational power. First, structural power is power derived from

control over economic, military and political resources. Structural power can be conceptualized by what Turton

(2003) refermi glot alb —prowkeheasontext of a transboundary

exploitation potential also contribute to the relative structural power of riparian parties.®> A second broad form of

power, bargainingpower,r ef | ect s Turpowers a®nrcelpatiodnship. | Bargain
18
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international water regime is most likely when it serves the interest of the basin hegemon (H2).
Empirically, South Africa‘s dominance in the
provide significant explanatory value regarding the formation of early regime components.
However, despite its hegemonic status, Sout h

components was not absolute, with Lesotho exerting bargaining power to block proposals and
shape the rules and decision-making procedures comprising regime components. During the
apartheid era, South Africa sought to establish international water agreements as a means to
increase both water supplies and national security (see Section 5.3.1). But how did South
Af ri ca's do masimiaflueace theifanmationhoé watbr regime components? This
section illustrates three important applications of power to show how South Africa leveraged its

resources to influence the formation of water agreements during the apartheid era.

First, South Africa used its high level of expertise in water resources development to set the
agenda for the Lesotho Highlands Water Project (LWHP). Act i ng oaulicmt ssi—bgliirt o
develop water resources for consumption and production throughout the middle part of the 20"
century, South Africa generated high levels of technical and human capacity in civil engineering
and water resources development.** The water sector also benefited from substantial financial
support as a top government priority. Together, these resources allowed South Africa to conduct
early investigations regarding the LHWP and set the agenda for early negotiations with Lesotho

who lacked such resources.®®

Second, in at least three instances, South Africa utilized economic and political resources to
influence the selection of political leadership in neighbouring riparian states and territories.
Firstly, in the | ead up to Lesotho*s first electi

conceptualized as the power based on and to shore-up legitimacy by consenting to or rejecting existing governance
structures. Elements of bargaining power in the context of transboundary water management include legitimacy,
agreements and agenda setting (Zeitoun and Warner, 2006). Finally, the third form, ideationalpower, reflects
power in the realm of ideas and describes a party‘s abi
theabetsshed order of thingsl (Lukes, 2005 in Zeitoun, .
% Turton (2003)
% Interview Mr. Letafuoa Molapo, Lesotho Highlands Water Commission, Member of the Lesotho delegation to the
Commission (1978-present), 12 April 2007, Maseru, Lesotho.
19
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political campaign of Leabua Jonathan and the Basotho National Party.®® Jonathan came to
power in 1966 on a platform of strong cooperation with South Africa and, early on in his tenure
as Prime Minister, articulated a strong commitment to the construction of the LHWP.%’
Secondly, as the political relationship between Lesotho and South Africa deteriorated, South
Africa exerted significant pressure on Lesotho through economic blockades and military raids
(see Section 5.3.1). This pressure contributed to internal opposition to the Jonathan government
and may have indirectly influenced the eventual coup d ¢ é°% &hen Major General Lekhanya
assumed power in 1986 South Africa onc

commitment to cooperation with South Africa facilitated the final stages of negotiation and the

e

agall

eventual establishment of the LHWP. Thirdly, South Africa‘s occupat

Africa/Namibia allowed the government to exert significant control over the foreign affairs and
natural resources agenda. This control made it easy for Pretoria to push for a joint water

agreement with close allies in the government downstream.®

Third, South Africa leveraged its resources to influence the formation of water regime
components in the basin through its financial capacity to provide incentives for cooperation.
Given its high level of national income, South Africa could afford to offer to cover the majority
of project expenses for the LHWP while providing royalties to Lesotho in return for their
collaboration. The details of the payment scheme for the LHWP are described in more detail in
Section 5.3.3.

As these three examples illustrate, South Africa used its relative power in the basin to meet its
demand for international water agreements. Its control of the process of regime formation,
however, was not absolute. Lesotho also leveraged bargaining power to reject proposals and

shape the rules underpinning the LHWP. In 1972, following preliminary feasibility studies,

% Daviesand O* Me a1888) (
*7 Ibid

®South Africa‘s indirect influence on the 1986 coup

the history of the LHWP credit South Africa with directly causing the coup, little definitive evidence has been
presented to support claims of direct involvement (see e.g. Gordon, 2008).

¥ AR Turton, R Meissner, PM Mampene, O Seremo (2004)

International River Basins. WRC Report No. 1220/1/04
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South Africa offered to pay Lesotho 1.25 cents per cubic meter of water delivered through the
scheme.”® However, acting on advice from World Bank advisers, Lesotho refused the offer and
requested a highersum.™ —At t he head of the river we are ir
al so used a | ot of outasineded Mahpmebh!| cdrgomhe e
Commissioner.” In 1983 the Lesotho Government used funding from World Bank and United
Nations Development Program to hire the UK-based Lahmeyer-MacDonald Consortium to
conduct its portion of the feasibility study. Throughout the negotiating process Lesotho drew
also drew on assistance from the Tippetts-Abbett-McCarthy-Stratton (TAMS) consortium.
TAMS conducted an in-depth review of water resources management in Lesotho and provided
government officials with information and negotiating strategies throughout the project planning

process.”

Overall, experience during the early stage of regime formation resonates strongly with the power
asymmetnhy pot hesi s. South Africa‘'s domi naantc e i n
national security during the apartheid era played a significant role in the formation of early
regime components. However, rigid expectations about the influence of hegemonic power can
potentially overlook the significant role that Lesotho played in blocking early payment proposals
and shaping the content of the treaty establishing the LHWP. Lesotho derived its bargaining
power from its geo-political position and external assistance. In addition to being the upstream
ri pari an i n tslpositiorbas @ ienalgve sthte vgitbirt Joudh‘ Africa increased its
strategic iIimportance to the South African go
refugees from Lesotho during apartheid contributed to its willingness to bargain. Additionally,
Lesotho utilized external financial and technical assistance to execute feasibility studies and

strengthen negotiation strategies.

5.3.3 Problem Structure (19661989)

" Ibid

™ \/an Robbroeck (1986)

"2 Interview Mr. Manuel Lesoma, Lesotho Water Commission, Water Commissioner, 14 April 2007, Maseru,

Lesotho

®"TAMS (1995) _Water resources management: policy and st
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According to the problem structure hypothesis, high levels of commitment requirements, interest
asymmetry and uncertainty are expected to increase the difficulty of a problem structure and
decrease the likelihood of water regime formation. However, states facing difficult problem
structures can overcome an impasse through bargaining processes and the provision of strong
incentives for cooperation (H3). Empirically, this hypotheses helps explain the relative difficulty
of forming regime components in the early stage. By comparing the problem structures of each
regime component, this section shows that the lower commitment requirement and higher
symmetry of interests underpinning the Joint Technical Committees contributed to an easier
convergence between parties than experienced in the formation of the JPTC where interest
asymmetry, uncertainty and commitment requirements were all high. It further illustrates how
South Africa and Lesotho utilized creative cost incentives and the incorporation of flexibility,
review and arbitration mechanisms helped parties to overcome high interest asymmetry and

uncertainty in the case of the LHWP.

Problem Structur@ndJoint TechnicalCommittes

The problem structures underpinning the formation of both Joint Technical Committees in the

upper and lower basin can be characterized by low commitment requirements, interest

asymmetry, and normative uncertainty. Together, these problem characteristics contributed to

the relatively easy convergence between riparian states. First, the stated purpose of both

Committees was to collect and exchange information and advise riparian parties on water

management strategies.”* As such, the level of commitment required from each riparian was

low. Neither party had to change existing water management practices or make large political

sacrifices. It is important to note, however, that the level of financial commitment for the

coll ection and exchange of information was fe
Africa had easy access to both the experti se
explained Manuel Lesoma Lesot ho' s W& Dweing thCpoerfersibibtysstudien e r .

in the 1970°‘s it took Lesotho two years to c:

™ See e.g. Article 3 of the 1987 Treaty.
™ Mr. Manuel Lesoma, Lesotho Water Commission, Water Commissioner, 17 April 2007, Maseru, Lesotho
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study.” Nevertheless the commitment to conduct the feasibility study had low political costs for

both countries.

Second, in both cases, the parties' i n tingatherisgtmsre information aligned in establishing

the Joint Technical Committees. Third, both of the Joint Co mmi t were desighed with a

principle mandate to collect information. As such the Committees themselves were seen as

mechanisms to overcome the acknowledged informational uncertaintyin the basin. The level of

normative uncertainty, or disagreement on how or what kind of information should be collected

and exchanged, was small. Thi s was due in part to the diwvi
—Ther e was _jomtedss' ian |tolte oadct ual study, Il expl aine
tensions and the different consul tinrmafantd eams t
compare notes and pr o¥ iThuge whilevhe cosntriey inevitabfybetd t he o
different opinions about how the project should eventually be designed and managed, the low

commitment requirement associated with participation in the Joint Technical Committee, binding

parties to a joint study and not a joint project per se, offset the wider normative uncertainty by

delaying more definitive decisions.

ProblemStructureand thel esothoHighlandsWater Project

In contrast, the problem structure underpinning the formation of the rules and authorities to
manage the LHWP and related governing authorities was marked by high commitment
requirements, asymmetric interests and normative and informational uncertainty. Together, these
problem attributes help to explain the difficulty the parties encountered in negotiating the project

treaty and the strategies that helped them overcome various disputes.

First, unlike the formation of the Lesotho-South Africa Joint Technical Committee, where
commitment requirementsnsisted only of resources to investigate the feasibility of the scheme,
the establishment of the actual LHWP required parties to dedicate significant financial and
natural capital to the scheme. -Once you get to the project level, commitment is no longer an

"® Financing was eventually provided by the World Bank and the UNDP
™ Interview Mr. Molapo (1997)
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i ntangi bl e explanedtReatdef Modhebeleln, §etd of the water division at the New
Partnership for African Development (NEPAD) and one of L es oot theo * s ne
LHWP.” The tangibility and the permanence of the scheme further heightened the importance
parties ascribed to the other attributes of the problem structure (e.g. interests and uncertainty).

—I f you‘re asking for a big investment, I not
L HWP , poeldy makers want more assurance that the project is going to work in general, but

mostly thawoik ‘fSo%otimgmtlb

Second, Lesotho and South Africa shared common, but not identical interestsin the LHWP. As
Ugo Hiddema, legal counsel to the South African negotiating team, described, [ Sout h Af r i c a
aim was to get the maximum amount of water transferred to VVaal Dam for the cheapest cost and
Lesotho was there to get the maximum possible benefitfor agr e ei n% Recoacilighe de a

these asymmetric interests proved a difficult task for the riparian parties.

Third, high levels of mistrust between the parties, linked to the wider regional tensions,
heightened the level of informational and normative uncertainty in the basin.** High levels of
uncertainty contributed to two significant and prolonged disagreements occurring over the course
of the negotiation process. The first dispute stemmed from informational uncertaintyand a
disagreement regarding the fundamental hydrology of the basin. —B o t h wegei pbdiEng
reports and they didn‘t match, Il explained RonN
hired by the South African delegati on. —Leso
made some mistakes..we wer e todoiour gonioringvlutiirr out s
wasn‘t provi dilffghedispu over the hgdrology kseld patticlar significance
not only for the design of the project, but for the amount Lesotho would get paid. The second,

related dispute reflected normative uncertaintyrelating to the distribution of benefits generated

" Interview Mr. Reatile Mochebelele, New Partnership for African Development (NEPAD), former member of the
Lesotho delegation to the Lesotho Highlands Water Commission, 22 February 2007, Midrand, South Africa.

" Interview Mr. Letafuoa Molapo, Lesotho Highlands Water Commission, Member of the Lesotho delegation to the
Commission (1978-present), 12 April 2007, Maseru, Lesotho.

8 Interview Mr. Ugo Hiddema (2007)

*! 1bid

8 Interview Dr. Ronald MacKenzie, Water Resources Planning and Conservation Consultants, consultant to the
South African negotiating team, 16 January 2008, Pretoria, South Africa
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by the scheme. —One of the biggest struggles we

the South African negotiation team, —was

structure for the services Lesotho was providing through the collaborative construction of this

sche’e. |

Thus, high levels of commitment requirements, interest asymmetry and uncertainty all
contributed to the difficulty of the problem structure underpinning the formation of rules and
authorities to manage the LHWP. This complex problem structure, combined with the political
factors detailed in Section 5.2.1, complicated and prolonged the process of establishing the
LHWP. According to the theory, difficult problem structures can be overcome through
bargaining and the provision of strong incentives for cooperative behaviour (H3.4). Experience
from the LHWP resonates strongly with this sub-hypothesis. Lesotho and South Africa
overcame the barriers posed by high commitment requirements, interest asymmetry and
uncertainty using (1) a creative formula for defining the benefits of the scheme and (2)

institutional mechanisms designed to manage both informational and normative uncertainty.

First, Lesotho and South Africa addressed interest asymmetry and normative uncertainty by
negotiating a mutually acceptable formula for dividing the costs and benefits of the joint project.
The parties agreed to a straight-forward division of costs based on each p a r tdemang for
different components of the scheme. South Africa committed to covering all water delivery costs
and Lesotho agreed to pay all hydropower expenses (LHDA, 2000). But the definition and

S

faced,

di vi sion of benefits is —whente tha@hyfothgdayi r e mer

developed jointly by the consulting teams hired to carry out the feasibility study, defined the net
benefit of the water delivery portion of the scheme by comparing the estimated cost of the

LHWP to the estimated cost of the proposed Orange-V a a | Transfer Scheme,

domestic option for transferring water from the Orange River to the Vaal Dam (Figure 5.3).

This comparison provided the parties with a quantifiable value of cooperation by calculating the

& |nterview Mr. Johann Claassens, Trans-Caledon Tunnel Authority (TCTA), project manager, 27 July 2007,
Midrand, South Africa
# Interview Mr. L Molapo (2007)
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cost advantage to South Africa of collaboration with Lesotho versus trying to obtain the same

objective domestically and on its own (LHDA, 2008). As the left-most column in Figure 5.3

shows, the cost of the Orange-Vaal Transfer Scheme totalled 3,461.8 Million Maluti.®® The cost

of the Lesotho Highlands Water Project was 1,682.5 Million Maluti.*® The countries took the

di fference i n price, 1, 7 7 8. dthelchemd. Fromtherbithel ut i
parties divided the net benefit with 56 percent, or 996.4 Million Maluti going to Lesotho in the

form of royalty payments from South Africa®” Sout h Africa‘s 44 percent
represented the 782.9 Million Maluti it was saving by pursuing the Lesotho Highlands Water

Project instead of the Orange-Vaal Transfer Scheme (LHDA, 2008).

3,500 —0
RSA's Benefit
3,000 — 44%
™ Net Benefit 782.9
.3 2500 =— 1,778.3 Lesotho’s Benefit
a
o 56% of total
S 2000 —— (56% of total)
-:;: Cost of OVTS 996.4
=
© 3,461.8
S 1500 —
| =
S
S 1000 — Cost of
LHWP
500 m— 1682.5

8 Al figures shown are in 1983 prices. Diagram adapted from LHDA (2000).

® The cost discrepancy between the two projects was due mainly to the cost of pumping water. To get water from
the Orange River to the VVaal Dam within South Africa would require significant energy to pump water through a
series of delivery tunnels to its destination. In contrast, the Lesotho Highlands Water Project relied on gravity to
facilitate water delivery, hence eliminating the cost of pumping.

8 The treaty specifies two types of royalty payments. The first, fixed royalty payments are based on capital cost
calculations. The second, variable royalties are based on calculated operational cost savings of the LHWP against a
pumped water scheme and calculated monthly based on the actual volume of water delivered.
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Figure 5.3 7 Schematic diagram of the benefit sharing formula developed for the Lesotho Highlands Water Project
where the net benefit of the project was defined as the difference between the cost of the Orange-Vaal Transfer
Scheme and the Lesotho Highlands Water Project and divided on a 56 to 44 percent split between the parties.®®

Second, the parties incorporated five institutional mechanisms to address the issues of
uncertainty and high commitment requirements: i) extended investigation; ii) phased framework;

iii) progressive allocation; iv) periodic review; and v) amendment procedures.

Initially, the parties agreed to sign the treaty, but extend investigationf the basin hydrology.
The treaty grants the parti e s —u n tprodeeditgh @ ey éar st year of water
consensus on the hydrology.®® Secondly, the parties structured the project using a phased
framework The treaty outlined five potential phases of the joint project, but only bound the
parties, under the original agreement, to the implementation of the first phase. This structure
allowed the parties to reassess objectives and opportunities before proceeding with subsequent
phases.®® Thirdly, the parties adopted a progressive volumetric allocationof water resources with
a clause allowing for future modifications. Annexure Il of the 1986 treaty specifies the amount
of water to be delivered annually between 1995 and 2020, and provides for gradual increases in
the quantities of water as each phase of the project is completed. The treaty also provides for the
future modification of specified quantities pending changes in projected water requirements in
South Africa.”® Fourthly, the treaty incorporates a requirement for parties to reviewthe treaty at
twelve-year intervals.”? Finally, the parties adopted a procedure for amendingthe original
agreement through mutually agreed protocols. Together these five flexibility mechanisms helped

the parties to manage interest and uncertainty concerns.

In sum, this section shows the influence of commitment requirements, asymmetrical interests and

uncertainty on the different processes of institutional formation in the early stage. In line with

8 LHDA (2000)
8 Water deliveries began in 1995 and the parties reached consensus, as mandated, one year prior (LHDA, 2000).
% The flexibility of the phased approach is tempered by monetary penalties imposed if one or both parties withdraw
before the completion of Phase 5. These penalties were included in the 1986 agreement in recognition of the
financial commitments made by both parties and the anticipated need to recover the investments over the lifetime of
the project.
% (see Avrticle 7, section 2).
% (see Article 18, section 1)
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the problem structurehypothesis, low commitment requirements, asymmetrical interests and
uncertainty contributed to an easier convergence between parties then experienced with the
formation of rules and authorities for the LHWP where all three problem factors were high.
Experience in the early stage of regime formation reinforces the notion that problem attributes
are not static and can be manipulated and overcome by riparian parties. In the case of the
LHWP, creative cost incentives and the incorporation of flexibility, review and arbitration

mechanisms helped parties overcome high interest asymmetry and uncertainty.

5.3.4 Knowledge (19661989)

Experience in the early stage of regime formation provides little evidence of an independent
epistemic community as identified in the knowledge hypothesis. However, consultants
contracted by the riparian parties to conduct feasibility studies can be viewed as a quasi-internal
expert network in the basin that, together World Bank advisors, influenced decision-makers

through information collection and strategy design.

Independent scientific or academic communities did not feature prominently in the process of
regime formation during the early stage.*® While occasional independent scientific appraisals of
water development in the Orange River basin took place within South Africa, little connection
was made between such studies and the policy process.** The political context at the time of
devel opment al so csoenctrrei tbiuvteeld ntiaot utrhee® ®dspitetthrea p |
the lack of input from an independent epistemic community, the process of regime formation
was influenced by what Lindemannr ef er s t @6 nds®raatqexpiert net wor
affiliated with riparian states charged with data collection and strategy design.*® Following the
formation of the Joint Technical Committee Lesotho and South Africa contracted consulting

93Meissner,R.(2005)=The transnational role and involvement of in
analysis of selected southern African case;Despiedi es Un |
their lack of involvement preceding treaty negotiations, networks of non-state actors became highly involved
throughout the implementation of the LHWP. The nature and impact of this involvement is addressed in more detail
in Chapter 6.
% World Commission on Dams, (2000)
% Turton (2003)
% |indeman (2008) coined the term in the context of his analysis of the links between technical staff in the riparian
states comprising the Rhine River Basin.
28



DRAFT —Comments welcomebutpl ease do not <cite without author ‘s

teams to perform the feasibility assessment of LHWP. South Africa hired the locally based

Olivier-Shand Consortium and Lesotho hired the Lahmeyer-MacDonald Consortium.?’

Accordi ng to the study‘s terms of reference, eac
client®s country and submit their findings t
respects it wasn'‘t really a cololnaboofatl & £o0 tsht
representatives to the Joint Techni cal Commi

actually worked together was in developing a formula for arriving at the price of water delivery
for t he® IntosBeapresenthtives from each consulting team collaborated to design the
costing model detailed in section 5.3.3 (see Figure 5.7). The model provided the parties with a
solution to the contentious question about ap
process increased t he model *s credibility with both si
working for the team of consultants supporting South Africa.*® As Section 5.3.3 described, this
model ultimately helped parties overcome a recurring deadlock in the project negations and was

among the factors enabling parties to agree to the establishment of the LHWP.

Beyond the costing formula, the expert network did not reach a quick consensus about all
dimensions of the project (see Section 5.3.3). The quasi-internal nature of the expert network and
the prevailing interstate tensions exposed the network to political pressures that influenced the
collection and credibility of information. As Liftin notes, the process through which expert
networks influence policy-makers is often far —-more complicated than simply speaking truth to
p o w €% In the case of the LHWP, the client-consultant relationship contributed to a perceived
dual mandate for the expert network, to collect scientific information while also protecting the
interest of the country that contracted them. Disagreement about the hydrology of the basin, for
example, was generated by a combination of scientific uncertainty, mistrust, and political
p o s t u Mherewwps a strong-sense from our end that the numbers coming from the other team

were being manipul ated to punish South Afric

" LHDA (2000)

% Interview Mr. Letlafuoa Molapo, 12 April 2007.

% Interview Mr. Ronnie MacKenzie, 16 January 2008

199 iftin, K. (1994) Ozone Discourses: Science and Politics in Global Environmental Coope(alionY ork:
Columbia University Press)
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Ronnie McKenzie, a member of the consulting team hired by South Africa. —To a cert ai n
the technical teams could operate apart from the political issues, but they were not immune from

' Lesom

the tensions and mistrust, Il said Manue
Additionally, the heavily technical expertise included in the consulting teams and the terms of
reference set by the parties for the feasibility study influenced the ultimate design of the project.
Because the major focus was on the technical aspects of water delivery, less attention was paid to

environmental and displacement issues.'*

In line with World Bank protocols at the time, the
treaty ultimately included clauses for the protection of displaced communities and the
environment but there was not a significant amount of attention given to these issues as part of
the feasibility study of the overall scheme.'® In fact, consultants initially concluded that there
would be —n roajor environmental impactsl  f r om t he f i r s Thptreayfoe of t I
the LHWP states that all/l —me mbers of | ocal cQ
be affected by flooding, construction works, or other similar Project related causes, will be
enabled to maintain a standard of living not inferior to that obtaining at the time of first
disturbanc e'® Iivet, given the overwhelming focus on the engineering and water delivery
components, this was not widely regarded as a primary goal of the project. As Ugo Hiddema
remarked —fadequate compensation and development] was not really an objective of the project,
the main objectives were to get water to South Africa and revenue and energy to Lesotho.

Everything el se was "Thsseheteadth af thyexpertisairsludeténr at i o n

190 Interview Mr. Manuel Lesoma, 17 April 2007.

“Horta, K. (1995) _The Mountainakisg ®am&Esoloyekd,ecOi | : T
p. 227-231

103 Scudder, T. (2003) Reflections on involvement in the Lesotho Highlands Water Project and Nam Theun 2 Dam,

Unpublished Manuscript, Available online at: ; Willemse, Nico E. (2007) 'Actual versus Predicted Transboundary

Impact: A Case Study of Phase 1B of the Lesotho Highlands Water Project’, International Journal of Water

Resources Developmef8(3), 457 - 472

YIHDA (1996) _Environmental | mplawnR. (20913 Ripe Presens:ThHe ( Maser u:
Worl d Bankdés Failed Efforts to Restore LBeketys and Livel.
International Rivers Network)

105 See Article 7(18)

19 Interview Mr. Ugo Hiddema, Trans-Caledon Tunnel Authority, Legal Counsel, 27 July 2007, Midrand, South

Africa.
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the expert network was reflected in the project design. The implications of this for the

implementation and effects of the LHWP are discussed in more detail in Chapter 6.

5.4 Later Stage of Regime Formation

This section evaluates the driving forces behind the formation of the three most recent water
international management institutions created in the Orange-Senqu Basin: 1) The Joint Irrigation
Authority (JIA), established in 1992 between Namibia and South Africa to operate and maintain
the Vioolsdrift/Noordower Joint Irrigation Scheme; 2) The Permanent Water Commission
(PWC), established in 1992 between Namibia and South Africa to advise parties on shared
waters; and 3) The Orange-Senqu River Commission (ORASECOM), established in 2000
between Botswana, Lesotho, Namibia and South Africa, to advise parties on water management

in the basin.

The analysis demonstrates a degree of congruity between the expectations generated by the
theory and the observations gleaned from the later stage of regime formation with a notable
difference in the explanatory value of the power-based hypothesis. The following analysis will
show:

e Experience in the later stage resonates with the regional contexhypothesis that strong
political relationships enable the establishment of agreements, though the disintegration
of Namibia from South Africa contributed significantly to the demand for the JIA and the
PWC.

e Unlike the earlystage of regi me formation, Sout h Afr
international water institutions is insufficient to explain regime formation during this later
stage. Contrary to the political asymmetryhypothesis, Namibia acted as the principal
driving force behind the formation of the ORASECOM and played a pro-active role in
the establishment of the JIA and PWC.

e Lower commitment requirements and interest asymmetry underpinning the problem
structurefaced by riparians for the formation of the JIA and the PWC contributed to an
easier convergence between parties than experienced in the formation of the

ORASECOM where interest asymmetry and normative uncertainty were high.
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e Similar to the findings from the early stage of regime formation, the later stage provides

no strong evidence of an independent epistemic community as identified in the

knowledgéehypothesis. However, the diffusion of international policy norms and regional

agreements influenced the formation of the basin-wide Commission.

5.4.1 Regiond Context (19902000)

Dramatic shifts in interstate relationships, ma r k e d

by

Nami

bi a

S

S

i ndepen

transition to democracy and the expansion and strengthening of the Southern African

Development Community (SADC), characterize the later stage of water regime formation in the

Orange-Senqu basin (Figure 5.8). These shifts in the regional context influenced the formation

of water regime components in two key ways: i) the disintegration of Namibia from South Africa

transformed the Orange-Senqu into a multilateral basin and significantly shaped the demand for

the JIA and the PWC; and ii)) Sout h

Af ri

ca'‘s

t r a mhe axgansianrand t o

strengthening of the Southern African Development Community (SADC) contributed to a

regional focus on transboundary water management.

MNamibiagains
independence
1990

Government of National
Unity established in
South Africa
1880

1894

South Africa
JoinsSADC

UN

Democracy
beginsin
South Africa
1994

1997

Convention
onthe Mon-
navigational
usesof
freshwater

SADC Protocolon
Shared Watercourses
1985

b

Revised SADC
Protocol on Shared
Watercourses
2000

1980

South Africa and Namibia establish the
JaintIrrigation Authority and the
Permanentyyater Commission

1992

T

Mamihia proposes
hasin-wide water
Commission with
Botswana asthe fourth
riparian state
1893

Orange-Sengu River

Commission
2000

2000

Figure 5.4 Schematic timeline showing the later stage of regime formation and the historical context in which

regime components emerged.

32

der



DRAFT —Comments welcomebutpl ease do not <cite without author ‘s

Nami bia‘s independence in 1990 spl ddirecttyhe | ow
influenced the formation of all three regime components established during this stage. The

bifurcation of the Vioolsdrift/Noordower Irrigation Scheme, that straddled the new international

border, necessitated international coordination for continued water delivery (DWAF, 2004). The

second agreement, creating the PWC, reflected

Technical Commission established during occupation to provide advice to parties on waters of
mutual interest.’”” Finally, Nami bi a‘ s i n dQrange-8eoge from @bilateralitof t e d  t
a multilateral basin. As Section 5.2.2 will discuss in more detail, Namibia played a fundamental

role in the establishment of the basin-wide Orange-Senqu River Commission.*®

South Africa* s transiti@amdtioemdmimoatriacry of ©signdled—t ot al
an end to competitive efforts for regional integration.'® In 1994, shortly after holding
democratic elections, South Africa joined the revamped Southern African Development
Community (SADC).*®  Significantly, the first protocol signed by the revamped regional
organization addressed the joint management of transhoundary water in the region.”* —Fhe first
protocolwas signi ficant f or a v aRamodifcyrrenbdirectorefa s on s,
the SADC water sector, —because regional i nt e

2 parti

governance, but also because water governance was important for unitingr e gi on a
As parties to the SADC sought to define a new unifying mission post-apartheid, the issue of
water resource governance was seen as crucial common ground.*** What this suggests is that the

-spill overll bet ween regional integration and water

7 Interview Mr. Piet Heyns, Namibian Department of Water Affairs, Deputy Minister for Water Affairs, 10
September 2007, Windhoek, Namibia

1% ORASECOM (2000) _Hi st ori c background to t heSessRivarbl i shment of
Co mmi sPsess Betedse 7/2/12/1

1% Gibb (2007)

1% or more on the transition from the SADCC to the SADC, see SADCC (1992), Theme Documeniaputo
Conference, 29-31 January. Gaborone: SADCC and Lee (2003).

1 The Protocol on Shared Watercourse Systems in the Southern African Development (SADC) Region, was signed
in 1995 by all four riparian states in the Orange-Senqu basin as well as Angola, Malawi, Mozambique, Swaziland,
Tanzania, Zambia, and Zimbabwe. The protocol focuses on regional expectations for data sharing and outlines
types, objectives and functions of river basin organizations.

Y2 Interview Mr. Phera Ramoeli, SADC Water Sector, Director, 27 November 2007, Gaborone, Botswana.

13 Interview Mr. Reatile Mochebelele, NEPAD, Director for water resources, 22 February 2007, Midrand, South
Africa
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with improved political relationships in the region providing an opportunity for states to come
together around water issues, and water issues providing a key component of the rationale for
states to come together."** The regional focus on transboundary water management around the
1995 SADC protocol contributed to the formation of the ORASECOM by making water a high
profile issue.'”> As section 5.4.2 will show this focus contributed to the perceived costs for

South Africa of non-cooperation.

5.4.2 Power Asymmetry (199€2000)

The transformations marking this later stage of regime formation contributed to a subtle shift in
the relative power of the parties within t he basi n. N adminishedaSouth
A f r i abiléty tosset the agenda downstream. Y et S o u t positidnfagthe loasain‘hegemon
remained secure, if not strengthened.'’* With the transition to democracy South Africa
maintained its economic and military strength in the region while increasing its legitimacy,
international support and institutional linkages.**” The power asymmetry hypothesis would lead
us to predict that South Africa, as the hydro-hegemon, continued to drive the process of regime
formation. However, empirical evidence from the basin shows that Namibia and South Africa
both drove the formation of the bilateral JIA and the PWC and that Namibia acted as the
principle driver behind the formation of the ORASECOM. This section examines the application
of power underpinning the negotiation of the ORASECOM. In doing so, it demonstrates how
Namibia® s use of bargaining and i de adtrictoral and

bargaining power influenced the process and output of regime formation.

First, Namibia leveraged both bargaining and ideational power to drive the formation of the
ORASECOM. In 1993 at the inaugural meeting of the bilateral PWC, the Namibian government

S

I ndep

powe

1 |ieberman, E. (1997) _Or gani zati onal cloaking in southern Africa:

Transformatior4, p. 86-110 discusses the challenges of redefining a regional mission in the transition from the
anti-apartheid SADCC to the SADC.
5 Interview Mr. Piet Heyns (2007)
118 For a more in-depth analysis of power asymmetry in the basin see Annex 2.
11710 1995 the United States granted 134 million USD in direct aid to South Africa as opposed to 3.5 million to
Bots wana and 12 million to Namibia. South Africa
for pursuing its policy agenda (Leiberman, 1997).
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proposed the creation of a basin-wide commission to advise parties on water management in the
Orange-Senqu basin. The proposal incorporated plans to include Botswana as the fourth riparian

state."® The credibility of this proposal required two ideological shifts in the basin, the first in

terms of what constituted _good" transboundar

what constituted the geographic boundaries of the river basin. To substantiate these claims
Namibia drew on the 1966 Helsinki Rules. The Rules, published by the International Law
Association, reflect a set of international guidelines for the use of rivers and groundwater that

cross national boundaries.*®

In Chapter 1, Article 1l of the Helsinki rules, an international
dr ai nage b as agaogrdphical alee ekténding ader t&osor mere States determined by
the watershed limits of the system of waters, including surface and underground waters, flowing into
a common tTde rodds recoramerd that in addressing issues of water utilization and
pollution, the concerns of each statebe taken into account. Namibia used the Helsinki Rules as the
basis for defining good governance and to give legitimacy to its argument for both the importance of

a basin-wide Commission and the inclusion of Botswana as a fourth riparian state.?

N a mi beffoats' tosestablish a basin-wide commission reflected a strategic interest in providing a
forum in which smaller basin states could engage more effectively with South Africa.l'?
Cognizant of the power asymmetry between basin states, Namibian officials —h oped t hat
increasing the number of states and getting everyone together at the same table we might open up

the possibility of forming alliances if necessary.l'** The proposal thus signalled Na mi bi a‘ s
attempt to shift the sanctioned discourse in the basin from a status quo of bilateral management

with South Africa at its centre, to a basin-wide approach with Botswana in the fold.

1% ORASECOM
119 A (International Law Association) (1966). Helsinki Rules on the Uses of Watefsinternational Rivers(The
Hague: International Law Association). As McCaffrey (2001) illustrates the Helsinki rules formed the basis of the
1997 UN Convention (McCaffrey, 2001).
120 Interview Mr. Piet Heyns, Namibian Department of Water Affairs, former Deputy Minister for Water Affairs , 10
September 2007, Windhoek, Namibia.
2! Interview Mr. Dudley Biggs, Namibian Department of Water Affairs, former head of the technical task team to
the ORASECOM, 11 September 2007, Windhoek, Namibia.
122 Interview Mr. Piet Heyns, 10 September 2007.

35



DRAFT —Comments welcomebutpl ease do not <cite without author ‘s

Both Lesotho and Botswana supported the proposal, but initial reactions from the South African

delegation were mixed. Opposition to the proposal from within the South African delegation

stemmed from two primary concerns: First, given the existing bilateral arrangements in the

basin, members of the South African delegation felt a basin-wide organization would be

redundant and too complex.*?® Particular concern surrounded the possibility that a basin-wide

Commission would complicate the construction of further phases of the LHWP. Second,

membersof Sout h Af ri ca’‘' s questiondd tha saeatific nterd &f kxparddiogrthe e
commonly accepted basin boundaries to include Botswana as a riparian state (Pyke, personal
communication, 2008)."** Noti ng that —i n | i vNossap sysemrnor y Il t
Botswana made no effective contribution to the Orange River, the technical staff recommended

that Botswana be included on a conditional basis, with permanent membership pending

additional evidence of Bot swana‘s contri bution t personahe r i v

communication, 2008).

Ultimately, however, South Africa agreed to the establishment of the four-party Commission,
with reputational benefits from participation trumping power, organizational and scientific
concerns. —HeaSdueh rAfricars Nraster, for Water Affairs], quickly rejected the
idea of conditional membership for Botswana. He believed itl asesandedti zt
and was contr ar y iclanter&te at thehtimeAl fecaliect Patér ¥an Niekérk, t

head of the South African delegation to the ORASECOM, —Sout h Afri ca was t he
block at that stage and a very big kid on the block, so it was critical to demonstrate our capacity

to cooperate with others. *f°

In exchange for participation, however, South Africa utilized its own structural and bargaining
power to shape the terms of the treaty and the mandate of the new Commission to protect its own

interests. According to the treaty, the ORASECOM has no formal oversight, advisory or

123 Interview Mr. Peter Van Niekerk, South African Department of Water Affairs and Forestry, chief delegate to the
ORASECOM, 20 March 2007, Pretoria, South Africa.

24 Interview Mr. Peter Pyke, South African Department of Water Affairs and Forestry, member of the technical task
team to the ORASECOM, 20 February 2007.

12 Interview Mr. Peter Van Niekerk, 10 March 2007.
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coordinating powers with respect to the pre-existing bilateral commissions (see Article 1, section

3). Basin commissions that come into existence after 2000 will be subordinate to the
ORASECOM (see Article 1, Section 4), but previously established institutions, including the

LHWC, PWC and JIA, continue to operate as separate entities. South Africa introduced this

clause to preserve the bilateral management
complicati onsll to the management of' Inkvekingaes ot ho
di scourse a discourse of efficiency and techr
_good governance, ' Sout h Afri ca gtheibasiewidet he po
body while functionally maintaining the status quo. The impact of these limitations on the
ORASECOM‘s mandate is di scfuasd¥ded i n more det ai

Overall, this section showed the influence of power asymmetry on regime formation in the later
stage. In doing so, it draws attention to the fact that interests within each country and even
within each ministry are not homogenous and highlighted the potential for weaker riparian states
to influence the process of regime formation. By drawing on international water management
guidelines and exploiting the reputational costs of non-cooperation, Namibia was able shift the
boundaries of the basin and bring together all four riparian parties in a single Commission.
However, while not driving the formation of the ORASECOM, South Africa still exerted
significant power in shaping the terms of the treaty and mandate of the Commission to protect its
interests in the basin. The section also reinforces the recognition that basin boundaries are not a

thing of scientific fact, but rather political interpretation.

5.4.3 Problem Structure (19962000)

Riparian states confronted a range of problem structures in the later stage of regime formation. In
line with theoretical expectations, the lower commitment requirements and interest asymmetry
faced by riparians for the formation of the Joint Irrigation Authority (JIA) and the Permanent

Water Commission (PWC) contributed to a relatively easy convergence between parties. The

128 Interview Mrs. Zodwa Dlamini, South African Department of Water Affairs, Lesotho Highlands Water

Commissioner, 17 April 2007, Maseru, Lesotho

127 See Wester, P. and Warner, J. (2002) _Ri ver basin management reconsidered:®
(Eds.) Hydropolitics in the Developing Worl@ Southern African PerspectiBretoria: University of Pretoria).
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formation of the Orange-Senqu River Commission (ORASECOM) where interest asymmetry
and normative uncertainty were high proved more difficult. Through the bargaining process, the
parties adjusted the commitment requirements to align divergent interests and reach agreement

on the basin-wide commission.

Problem Structures of the JIA and PWC

Low levels of riparian commitment, interest asymmetry and uncertainty underpinning the
formation of the JIA and the PWC contributed to a relatively easy convergence between riparian
states. First, like the advisory bodies established in the early stage of regime formation, the stated
purpose of the PWC was to collect and exchange information and advise riparian parties on
water management strategies (PWC, 1992). As such, acceding to the Committee did not require
either party to change existing water management practices, expend significant financial
resources, or make large political sacrifices. Additionally, because the Joint Irrigation Scheme
was already operational, the establishment of the JIA required little project investment on the
part of either party. In fact, part of the rationale for creating the JIA was to decrease the
commitment requirement from the central governments by making the farmers in the basin more
self-sufficient in terms of financing and maintaining the scheme.'?® Second, in both cases the
parties shared similar interestsin institutional formation (see Section 5.4.1). The location of
theVioolsdrift/Noordower Irrigation Scheme, which straddled the new national boundary
between South Africa and Namibia, necessitated international coordination for continued water
delivery.®® Severe drought in the common border region throughout the early 1990s further
contributed to the need to seek joint management strategies.”*® Third, the levels of normative
uncertaintyinfluencing the formation of the PWC and the JIA were relatively small. Like the
Committees established in the early phase of regime formation, the PWC was designed to

128 |Interview Mr. Piet Liebenberg, Namibian Department of Water, Agriculture and Forestry, representative to the
PWC and the JIA, 15 September 2007, Windhoek, Namibia. During apartheid the South African government heavily
subsidized agricultural projects throughout South Africa to support economic development in Afrikaans
communities. After the change in government in both St
?z%ricultural production, but these types oflarge-s c al e s ubsi di enberg2@08)e gonel (Liebe
Ibid
39 Interview Mr. Piet Heyns (2007)
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decrease the level of informational uncertainty in the lower basin.** Given this prescribed aim,
the normative uncertainty about how to share information and advise parties was small.
Similarly, decisions facing parties about management strategies for the Joint Irrigation Scheme
were aided by the fact that the small-scale scheme was already fully operational. The parties
agreed to assign water allocation to the scheme based on a straightforward calculation of the land
currently under production on both sides.*® Parties further granted the JIA substantial power to

adjust management and financial strategies as needed.™®

Problem Structure and the ORASECOM

In contrast to the other agreements established during this stage, convergence around the
establishment of the ORASECOM proved more challenging for the riparian parties. In line with
the problem structure hypothesis, this difference can be explained in part by the higher levels of
interest asymmetry and uncertainty surrounding the formation of a basin-wide advisory body.
First, the problem structure posed by the ORASECOM encompassed a greater divergence in
riparian intereststhan the bilateral agreements created previously between Namibia and South
Africa. Na mi bdesae fer an expanded, basin-wide advisory body clashed with South
Af ri ca's fq hilatérad waen mamagement (See Section 5.4.2). The structural
preferences of both riparian states reflect efforts to protect their own interests and gain or
maintain a certain degree of control over the water management process. Namibia hoped that
alliances forged through a basin-wide Commission would increase the power of the smaller
states in the basin, while South Africa, for similar reasons, wanted to maintain bilateral
arrangements.*** Second, the divergence in interests was compounded by high levels of both
informational and normative uncertainty None of the parties had clear data on the hydrological
interconnectivity between the Molopo-Nossob tributary in Botswana and the Orange River.

—There was no strong evi de nntiefornmtiontcfolly refete t i vi t

131 See Article 2 of the 1992 Treaty

32 Interview Mr. Tertius Basson, Namibian Department of Water Agriculture and Forestry, Agricultural Engineer,
14 September 2007, Windhoek, Namibia.

133 See Article 6 of the 1992 Treaty

134 Significantly, the interest of both parties was constructed not in terms of specific water resources per se, but

rather the ability to control or influence decision-making processes in the basin.
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the link between t he ™ sNansihiaelavesaged thiseirf@rhadonan e d K a
uncertainty to protect its own interest and bolster the argument for including Botswana. The
general lack of knowledge regarding the extent of the river system contributed to normative
uncertainty about whether or not Botswana should be included as a full member of the

Commission (See Section 5.4.2).

Negotiations regarding the ORASECOM lasted seven years as parties sought to reconcile these

competing interests.®

Through the prolonged bargaining process South Africa eventually
agreed to admit Botswana and participate in the four-party Commission as long as the
ORASECOM would have no authority over existing bilateral organizations.**” The other parties
agreed to this compromise, hence adjusting the commitment requiremesin order to reach
agreement. Additionally, as a first step in decreasing informational uncertainty in the basin, the

four parties committed to prioritize a joint study of hydrology of Molopo-Nossob tributary.**®

Overall, this section shows the influence of commitment requirements, asymmetrical interests
and uncertainty on the different processes of institutional formation in the later stage. In line
with the problem structurehypothesis, low commitment requirements, asymmetrical interests
and uncertainty contributed to an easier convergence between parties then experienced with the
formation of the ORASECOM where interest asymmetry and uncertainty were high. In addition,
this section clearly illustrates the malleable nature of problem attributes, with states utilizing
bargaining and ideational power to shape interests, reduce normative uncertainty and adjust
commitment requirements. This process ultimately facilitated agreement on a basin-wide

Commission with a limited mandate.

135 Interview Mr. Othusitse Katai, Botswana Department of Water Affairs, International Water Unit Director, 27
November 2007, Gaborone, Botswana.

136 Beyond the key issues of inclusivity and organizational mandate, the issue of naming the basin Commission also
delayed the final agreement. The initial proposal was for the Orange River Commission, but Lesotho proposed the
Senqu-Orange Commission to reflect the local name for the river upstream. Ultimately the parties compromised on
—rber andi ngll t h eSenguRwer Basirt (Intervie® MraPeter Nthathakane, Lesotho Water
Commission, technical task team member of the ORASECOM, 26 April 2007, Maseru, Lesotho).

37 See Article 1, Section 3)

138 Interview Mr. Othusitse Katai, Botswana Department of Water Affairs, International Water Unit Director, 27
November 2007, Gaborone, Botswana.
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5.4.4 Knowledge (19992000)

Similar to the findings from the early stage of regime formation, the later stage provides no

strong evidence of an independent epistemic community influencing the formation of bilateral

agreements in 1992 or the negotiation of the ORASECOM between 1993 and 2000.*® However,

policy norms and water management principles were diffused through what Jorgens calls

horizontal channels of communication. According to Jorgens, horizontal communication

channels are developed when state and non-st at e actors meet regul ar |\

arenasll to exchange inf®%rmation and coordinat

During this later stage, policy diffusions through the arenasof international water conferences
and negotiations in other regional basins influenced the formation of the ORASECOM, in
particular. As Section 5.4.2 discussed, Namibia drew on the 1966 Helsinki rules, and the
concept of river basins as a management unit, to support its proposal for a basin-wide water
commission. Both regional and international forums throughout the 1990s reinforced the
concept and validity of basin-wide management. The development of basin-wide Commissions
for transboundary water management was heavily supported at the 1997 SADC/EU Conference
on the Management of Shared River Basins, the 1998 SADC/UNDP Water Sector Round Table
Conference and the Second World Water Forum held in March of 2000.'** While the
negotiations for the ORASECOM were already well underwayat t hi s st age, —t he

recognition of inclusivity as best practice helped move the negotiation process along.I**?

139 Non-state actors and donor organizations in particular, became increasingly active in the basin after the

ORASECOM was formed in 2000. As Chapter 6 will show, these organizations share a relatively similar worldview

and constitute a significant epistemic community shaping decision-making and the implementation of the water

regime. See also Meissner (2005) and Ramoeli and Vogel (2008).

10 Jorgens (2003)

Y“'Granit,J. (2000 _Management of shamedhewat &f ri esnolamaded hienrosd e o
Paper presented at the 1st WARFSA/WaterNet Symposium: Sustainable Use of Water Resources; Maputo, 1-2
November 2000. The Gl obal Water Partnership‘s Sout h-8ATAC)Af ri can
|l aunched its —Southern Africa Vision for Water, Life al
consultations with state representatives and NGOs throughout SADC.

2 Interview Mr. Piet Heyns (2007)
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The diffusion of policy ideas was further facilitated by what Tutond e s cr i bes as —t h
e f f efdnstitltion building in SADC river basins.**® Because many basin states in the region
share multiple international rivers with different constellations of neighbouring states, water
managers in each country draw on their experience in another basins to inform the formation and
implementation of water governance arrangements. As a result, Turton suggests, ideas and
strategies for basin managementcan—s pi | |  fr om o n'® Obcausséthe flowof t he n
ideas does not happen spontaneously and the diffusion depends heavily on individual
representatives responsible for negotiations and management in multiple shared basins. In
regards to the Orange-Senqu basin, Namibian representatives drew heavily on their experience
negotiating bilateral and basin-wide agreements on the Cunene and Okavango rivers to inform
the formation of the Permanent Water Commission (PWC) and the ORASECOM.**> As Chapter
4 showed, Namibia entered into bilateral water agreements with Angola and Botswana in 1990

shortly following independence.**

Shortly after the riparian states established the bilateral
organizations, the Namibian government invited the Botswanan Commissioners of the Joint
Water Commission (JWC) and the Angolan Commissioners of the Joint Permanent Technical
Committee (JPTC) to attend a joint meeting in Windhoek and discuss the possibility of forming a
tripartite water commission for the Okavango River Basin.'*’ The three parties first met jointly in
1991 and finalized the agreement establishing the Okavango River Basin Water Commission
(OKACOM) in 1994.%  When the Namibian delegation to the PWC proposed a basin-wide
commission for the Orange-Senqu River in 1993, they presented a draft agreement based heavily
on the treaty establishing the OKACOM.**® Furthermore, having been through the negotiation

process, both Namibia and Botswana vouched for the feasibility of moving from bilateral to

3 Turton (2003)
Y4 1bid
Y5 Interview Mr. Piet Heyns (2007)
146 1n 1990 Namibia and Botswana established the Joint Water Commission (JWC) to advise on waters of mutual
interest. Angola and Namibia used a general cooperation agreement to restore the Permanent Joint Technical
Commission (PJTC) to advise on waters of mutual interests and the Joint Operating Authority (JOA) to manage joint
infrastructure in the Cunene Basin.
“pPinheiro, | ., Gabaake, G and Heyns, P. (2003) _Coope
perspective’ I nn:and B Cloef€ (Eds)tT@amshounBary RAerdh $overeignty and Development:
Hydropolitical Drivers in the Okavango River BagRretoria: African Water Issues Research Unit/Green Cross
l?gernationaI/University of Pretoria) (2003), pp. 115

Ibid
9 Interview Mr. Piet Heyns (2007)
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multilateral management structures. As Othusitse Katai, director of Bot swan:;

Wat er Un iThe,expenience pndhe Okavango] gave credibility to the fact that [basin-
wide management] was not just some theoretical European concept but a real do-able
str atleTgeys.tli mony r e enabridiingy ‘widéoefanagddacs was used to
counteract the discourse, promoted by South Africa, regarding the efficiency and superiority of

bilateral management.

In sum, the later stage of regime formation provides little evidence of a classic independent
epistemic community feeding scientific information to government decision-makers.
Nonetheless, the diffusion of policy ideas through international and regional conferences and the
cascade of experience between basins influenced the formation of the Permanent Water
Commission and the ORASECOM. Of course, ideas and information themselves will not
transform the output of a negotiation process unless they are adopted and utilized by basin
parties. What the experience in the Orange-Senqu Basin highlights is that despite the growing
international support for the concept river basins as the ideal unit of management and the
regional experience with basin-wide management in the Okavango river basin, Sout h
interest in maintaining decision-making control in the basin contributed to their enduring
preference for bilateral governance arrangements. This played out in a competition between the
discourses of efficiency and inclusivity, with parties eventually promoting an outlook that both

basin-wide and bilateral governance arrangements are suitable in different circumstances.

5.5 Conclusions

This chapter explains the formation of six international water management institutions
comprising the Orange-Senqu water regime. In doing so, it demonstrates how the consideration
of regional context, power asymmetry, problem structure, and knowledge all help to understand
the emergence of the Orange-Senqu water regime. The four hypotheses, deduced from different
strands of regime theory, provide important insight into understanding how riparian states

formed the existing Orange-Senqu water governance regime. A moderate degree of congruity is

0 Interview Mr. Othusitse Katai, Botswana Department of Water Affairs, Director of International Water Unit,
Gaborone, Botswana 27 November 2007.
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evident between the expectations generated by the theory and the observations gleaned from the

basin®s history.

First, consideration of the regional contextin which regime components emerged provides
important insights. Components of the Orange-Senqu regime cannot be fully understood without
considering the significant transitions from colonialism to independence and apartheid to
democracy. Much of the experience in the basin resonates strongly with the hypothesis that
strong political relationships can enable the establishment of agreements while wider tensions
can stall the processes of cooperation. This reminds us that states ‘interactions over water
resources are embedded in a much wider sphere of interstate relations, and that the formation of
water governance regimes may be influenced by a range of other motives and goals. Water
governance is not always the prime motivation for water agreements. However, hydro-political
history of the Orange-Senqu basin also shows the use of water agreements as a tool to influence
regional integration. This was true for South Africa during apartheid, but also for the SADC
regonaf ter South Afr i ca‘wherethe regiomaliwatdr ratocoltirn1998
was seen by many as a powerful tool for converging states. What this suggests is that the —spill-

S

emocr a

overll bet ween regional i ntegration and water (ol

wider political and economic relationships affecting the prospects for water cooperation and

water cooperation affecting the wider prospects for political and economic relationships.

Second, the powerasymmetnhypothesis that regime components will emerge when demanded
by a basin hegemon provides partial explanatory power in the Orange-Senqu basin. South
Af r i domaifarge in the basin and its dual demand for water and national security provide
significant explanatory value regarding the formation of early regime components. Over the last
five decades South Africa used both infrastructure and international agreements to capture and
control water resources in the basin. However, the case of the Orange-Senqu basin also
highlights ways in which the weaker riparians blocked, shaped and initiated proposals and
agreements. In particular, Lesotho derived bargaining power from its position as the upstream

riparian as well as external financial and technical assistance, while Namibia drew on
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international guidelines and exploited the reputational costs of non-cooperation to initiate the

Orange-Senqu River Commission.

Third, in accordance with the problem structurenypothesis, situations in which riparian states
faced lower commitment requirements, issue asymmetry and uncertainty proved easier to reach
convergence in than those situations, characterized by high levels of each problem attribute. Of
course, in the early stage in particular, the regional context also played a role in slowing the
negotiation process for the LHWP. Most significantly, the analysis presented in this chapter
confirms that none of the attributes comprising problem structure are static and that states
manipulated or addressed commitment requirements, interest asymmetry and uncertainty in
different ways in order to reach agreement. Commitment requirementgere adjusted to account
for uncertainty (i.e. LHWP) or as a compromise on competing interests (i.e. ORASECOM). The
process of constructing and adjusting interests was influenced by fluctuations in the regional
context as well as the power asymmetries underpinning the bargaining process and information
and strategies provided by quasi-internal epistemic communities. Importantly, regime formation
was facilitated when states reach common, but not necessarily identical interests (e.g. Lesotho
and South Africa shared common interests in the LHWP but for different reasons). Parties
acknowledged both informational and normative uncertaintyand made efforts to address them
by creating organizations tasked with information gathering, adjusting commitment requirements

and incorporating flexibility mechanisms into the agreement.

Fourth, experience in the Orange-Senqu basin provides only partial support for the knowledge
hypotheses. Independent epistemic communities as described by Haas (1993) did not play a
substantial role in the formation of water regime components. However, the quasi-internal
network of consultants contracted by parties to perform the joint feasibility study provided
information and strategies that enabled the formation of the LHWP. Additionally, the diffusion
of policy ideas through horizontal channels of communication influenced the formation of the
PWC and the ORASECOM.

45

S



DRAFT —Comments welcomebutpl ease do not <cite without author ‘s

Analyzing the variance in hypotheses over time and comparing their impact on multiple regime
components highlights the crucial role that regional context, power asymmetry, problem
structure and knowledge played in mobilizing cooperation over shared waters. Consideration of
the interaction between each hypothesis suggests that understanding relative power and riparian

interests is at the core of understanding the formation of international water institutions.

First, regional contextand power asymmetryn the basin were mutually influential. Power
asymmetry shaped the regional context. South Africa applied structural power in the form of
economic and military capabilities to influence the selection of political leadership in
neighbouring states and territories. And the regional context also influenced power asymmetry
in the basin. Nami bia‘s independanmdsabilithecr eas
to set the agenda downstream. In terms of explanatory value, knowing whether or not riparian
states had strong political relationships would not lead you to predict the formation of water

governance regimes unless you also knew more about t he st at es interest
management and their capability of leveraging structural, bargaining or ideational power to

achieve specific aims.

Second, power asymmetrinfluenced the problem structurainderpinning the formation of water
regime components in the basin. As noted above, the core attributes of a problem structure —
commitment requirements, interest asymmetry and uncertainty — were adjusted through
interaction, negotiation and bargaining, all processes heavily influenced by power asymmetry.
Firstly, in terms of commitment requirements, South Africa used its bargaining power to limit
the mandate of the ORASECOM by rejecting any oversight authority of existing bilateral
organi zations. Addi ti onal | yources$aoduhe figh gibrityi c a * s
placed by the government on water management) meant that for South Africa to commit to joint
studies was financially less significant than some of the other basin states. For example, in the
1970's it t ook odtomesupwith the funds for a yomtastudg. 3Secondly, the
interests of the riparian states changed throughout the process of interaction. The ideational
power to frame the project as mutually beneficial was significant in the case of both the LHWP

andthe ORASECOM. Thirdl vy, i n terms of wuncertai
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water expertise allowed them to collect a substantial amount of information about water
resources in the basin. Similar to the explanatory value of regional context, an understanding of
problem structure is complimentary to understanding power and interests. Yet, low interest
asymmetry, uncertainty and commitment require
institutions unless one or more parties have a strong interest and are willing to use power and

resources.

Having explained the formation of the Orange-Senqu water regime, the next chapter turns to the

investigation of the implementation and effectiveness of the regime components.
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